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JUDGMENT 

1. The prosecution case in brief is that on 16.2.2015 at about 6:10 PM a Savari 

vehicle being registration No.AS-01Z/8254 was driven by the accused driver 

in a very high-speed and negligently while proceeding from Mazbat towards 

Orang and in front of Kankata Church knocked down riders of AS-12L/7616 

Hero Maestro and AS-13D/8422 Yamaha FZ while they were proceeding 

towards Mazbat. As a result the rider of AS-12L/7616 Mithinga Boro, son of 

informant Kiron Boro as well as the rider of AS-13D/8422 Satyarshi Deka 

sustained grievous injury. Who were instantly taken to Mazbat Hospital. But 

after sometime Mithinga Boro expired and the other injured was referred to 

TMC. It is stated that as a result of the accident both the vehicles were badly 

damaged. 

2. To this effect the informant filed a written FIR before the O/C, Mazbat P.S. 

which was registered as Mazbat P.S. Case No.13/15 U/S-279/338/304A/427 

of IPC and the case was duly investigated into. During the course of 

investigation the I/O found sufficient material against the driver of the 

offending vehicle Hari Nayak U/S-279/338/304A/427 of IPC and submitted 

charge sheet accordingly. 

3. When the accused appeared before the court copies of relevant documents 

were furnished to them as per Section-207 of CrPC. Then, the particulars of 

offences U/S-279/338/304A/427 of IPC were read over and explained to the 

accused by my learned predecessor, which he pleaded not guilty and claimed 

to be tried. Hence, the case proceeded for trial. 

4. POINTS FOR DETERMINATION: 

Point No.(1): Whether, on 16.2.2015 at about 6:10 PM 

accused driver Hari Nayak drove vehicle bearing 

registration No.AS-01Z/8254 while proceeding from 

Mazbat towards Orang in a rashly and negligent manner 

and knocked down the riders of AS-12L/7616 Hero 

Maestro and AS-13D/8422 Yamaha FZ vehicle causing 

grievous injury to them and thereby committed an offence 
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punishable U/S-279 of the Indian Penal Code and within 

my cognizance? 

Point No.(2): Whether, on or about the same day, time 

and place as a result of the accident committed by the 

accused caused grievous hurt to Mithinga Boro and 

Satyarshi Deka and thereby committed an offence 

punishable U/S-338 of the Indian Penal Code; and within 

my cognizance? 

Point No.(3): Whether, as a result of the accident caused 

by the accused Mithinga Boro sustained grievous hurt and 

succumbed to death not amounting to culpable homicide 

and thereby committed an offence punishable U/S-304A 

of the Indian Penal Code; and within my cognizance?  

Point No.(4): Whether, on or about the same day, time 

and place the accused driver committed mischief by 

causing damage to the vehicles bearing registration 

number AS-12L/7616 Hero Maestro and AS-13D/8422 

Yamaha FZ valued more than Rs.50/-(Rupees Fifty 

Thousand) only and thereby committed an offence 

punishable U/S-427 of the Indian Penal Code; and within 

my cognizance? 

5. The prosecution side examined 8(eight) witnesses and exhibited the FIR, 

seizure list, MVI reports, zimma namas of the vehicles and the charge sheet. 

All the prosecution witnesses were cross-examined by the defence. Then, the 

prosecution evidence was closed. After closure of prosecution evidence, I 

have carefully gone through the case record and the evidence on record. On 

finding sufficient material against the accused his statement of defence U/S-

313 CrPC were recorded wherein he pleaded complete denial regarding his 

fault in committing the accident. However, he declined to adduce defence 

evidence. Accordingly, defence evidence was closed. 

6. I have heard argument from learned advocate of the accused Mr. R. 

Sarmah and learned Asstt. P.P. Mr. D. Dahal for the prosecution. I have 
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also minutely gone through the case record and the evidence adduced by the 

prosecution witnesses, both oral as well as documentary. 

7. At the time of argument learned Mr. Sarmah submitted that the prosecution 

has miserably failed to establish that the accused drove the offending vehicle 

in a rash and negligent manner and so the accused cannot be held guilty. 

According to Mr. Sarmah the prosecution could not prove the guilt of the 

accused beyond all reasonable doubt and so he should be acquitted from this 

case. Contrary to the submission of learned Mr. Sarmah, learned APP Mr. 

Dahal submitted that the prosecution has established its case beyond all 

reasonable doubt and so the accused is liable to be punished in accordance 

with law. 

8. I have given due consideration to the rival submissions of both the learned 

advocates and very minutely scrutinized the materials available in the record. 

Now, let me discuss the evidence of the prosecution in detail. 

DISCUSSION, DECISION AND REASONS THEREOF: 

9. In his evidence PW-1/informant stated that he knows the accused person. On 

16th February, 2015 at 6:10 PM in the evening hours his son Mithinga Bodo 

proceeded to Mazbat by a Scooty/motorbike and on the way at Kankata 

Church met head-on collision with a TATA Safari which resulted injuries to his 

son as well as his pillion rider. They were taken to Mazbat PHC where his son 

succumbed to his injury after 10-15 minutes. He also stated that the Safari 

fled away after the incident but later on it was caught and the driver also 

surrendered at the police station. Then, he filed this case. Ext.1 is the FIR 

and Ext.1(1) is his signature. 

10.  In his cross-examination he admitted to have lodged the ehajar on 

20.02.2015 without mentioning the delay of four days. He admitted that he 

has mentioned the particulars of the vehicle in his ejahar after seeing the 

papers of it at the police station but denied that police did not record his 

statement. 

11.  In his evidence PW-2, brother of deceased Mithinga Boro deposed that on 

16th February, 2015 at 6:10 PM in the evening hours, his said brother 

proceeded to Mazbat by a Scooty/motorbike. He was proceeding by another 
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motorbike ahead of his brother by maintaining a distance of 1 km. Along with 

his brother one Satyarshi Deka was riding another bike, who spoke to him 

over mobile from near Kankata Church telling him that he as well as his 

brother met with an accident and asked him to come. Accordingly, he 

returned back to the place of occurrence and found his brother lying by the 

side of the road and his Scotty lying near the road in a damaged condition. 

He also found Satyarshi Deka in injured and bleeding condition and his bike 

lying on the side of the road. According to him the place of occurrence is a 

wide pitched road and the vehicle was a Tata Safari coming from opposite 

end with its one headlight fused. He stated that his brother could not guess 

the vehicle and hence the accident took place. He took the injured persons to 

Mazbat PHC but his brother collapsed after sometime. Satyarshi was taken to 

Tezpur Medical College. 

12.  In his cross-examination he stated that there was no road divider. He 

admitted having not seen the occurrence and also could not see the Tata 

Safari moving with only one light. He denied that the vehicle was not moving 

with one light and that he did not state this fact before police. He also stated 

that the Scotty was lying down on the left side of the road and the bike was 

lying at the middle of the road. 

13.  In their evidence PW-3 and PW-4 stated that they know the informant as 

well as the accused person. They stated that in January 2015 an accident 

took place at highway near Kankata where a motorcycle and a Sabary vehicle 

were involved. They allegedly heard that the Sabary was driven by the 

accused. From their evidence it also came out that the rider of the motorcycle 

died in the accident and police seized one motorcycle and Scotty. Ext.2 is the 

seizure list and Ext.2(1) and Ext.2(2) are the signatures of PW-3 and PW-4, 

respectively. In their cross-examination both of them admitted having not 

seen the accident, which took place at 6:30 PM. 

14.  In his evidence PW-5 deposed that on 4.3.2015 he inspected vehicle bearing 

registration number AS-01Z/8254(Savari) and found damages as follows: 

i. Front right side fender damaged. 

ii. Headlight right side damage. 
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iii. Right corner of bumper damage. 

He also stated that on the same day he examined motorcycle AS-

13D/4822 and found the following damages: 

Front part of the bike damaged including headlight and 

steering handle, front wheel assembly. 

On that day he also examined vehicle AS-12L/7616(Scooty) and 

found the following damages: 

Vehicle totally damaged with all fittings, from 

show/steering/headlight/front wheel assembly etc. 

Ext.2, 3 and 4 other respective reports submitted by him and 

Ext.2(1), Ext.3(1) and Ext.4(1) are his signatures. 

The witness was declined to be cross-examined. Therefore, the 

evidence of the witness that he examined the aforesaid vehicles and 

found the damage in the said vehicle as mentioned above remained 

uncontroverted. 

15.  Again, in his evidence PW-6, who is one of the I/O.s deposed that on 

16.2.2015 he was posted at Mazbat P.S. as O/C. On that day they received a 

telephonic information regarding an accident between a Savari and a bike 

near Kankata. Accordingly, he made GD Entry No.309 dated 16.2.15 and 

entrusted S.I. Mantu Deka of Mazbat P.S. to make an enquiry about the 

accident, who visited the P.O., drew sketch map of the P.O. and recorded 

statements of all the witnesses U/S-161 CrPC. He seized a Scooty and a 

Yamaha bike on the spot and prepared a seizure list. On 20.2.2015 he 

received an FIR lodged by informant Kiron Boro and he himself took the task 

of investigation. On the same day he recorded statement of the informant 

U/S-161 CrPC and then directed the driver of the Savari Hari Nayak to appear 

at the police station. He appeared and after recording his statement he was 

arrested and then released on bail as the offences was bailable one. Ext.3 is 

the bail bond of the accused Hari Nayak and Ext.3(1) is his signature. 

According to him in the accident one Mithinga Boro succumbed to death and 

he collected the post-mortem report from MHO, Udalguri Civil Hospital. He 
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stated that Mithinga was the rider of the Scooty(maestro). Ext.4 is the P.M. 

report. According to him he examined all the three vehicles viz., Scooty, 

Yamaha and Savari by DTO Udalguri and subsequently collected the reports 

from the DTO and gave zimma to its registered owners. Ext.5, 6 and 7 are 

the zimma namas of the Scooty, Yamaha and Savari, respectively. According 

to him the Yamaha bike was driven by one Saptarshi Deka, who was injured 

in the accident and he collected his medical report. After completion of 

investigation he submitted charge sheet against Hari Chandra Nayak U/S-

279/338/304A/427 of IPC vide Ext.8. Ext.8(1) is his signature. At the time of 

cross-examination this witness was simply confronted with the fact that he 

did not record statement of PW-2. 

16.  In his evidence PW-7, the other I.O., deposed that he visited the place of 

occurrence and found one Yamaha FZ bike bearing registration No.AS-

13D/4827 along with a Scooty maestro bearing registration No.AS-12L/7616. 

According to him the Yamaha was partially damaged and the Scooty was 

lying in a complete damaged condition on the side of the road but did not 

find any bloodstain at the P.O. He stated that before his arrival the injured 

were taken to hospital for their treatment. He came to know that one Safari 

vehicle cause the accident and the same was going towards Orang. So, he 

informed the matter to Orang P.S. and then the vehicle was seized by Orang 

P.S. bearing registration No.AS-01Z/8254.  

17.  The witness also stated that he drew sketch map of the P.O. and recorded 

statement of witnesses U/S-161 CrPC and seized the vehicles. Ext.8 is the 

sketch map, Ext.9 is the seizure list of Yamaha bike, Ext.10 is the seizure list 

of Scooty and Ext.11 is the seizure list of Savari vehicle respectively and 

Ext.9(1), Ext.10(1) and Ext.11(1) are his signatures. During the course of 

investigation he came to know that the scooty rider Mithinga Boro died in the 

accident and was declared dead by doctor of Mazbat Mini PHC. So, his post-

mortem was done as per his request but he did not collect the P.M. report. 

According to him the Yamaha rider Saptarshi Deka was also injured in the 

accident and was taken to Tezpur Medical College and Hospital for treatment. 

After that he handed over the case diary to the O/C on 13.3.2015. 
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18.  During cross-examination he stated that PW-2 Dipjyoti Boro did not state to 

him that at the time of accident the right side headlight of the Safari vehicle 

was fused and did not work. According to him he prepared Ext.8 but forgot to 

put his signature in it owing to busyness in different other works at that point 

of time. He admitted having not mentioned the colour of the Safari vehicle in 

his seizure memo. According to him he made efforts to record statement of 

Yamaha rider, who is also injured in the accident but there is no note to that 

effect in his case diary. 

19.  In his evidence PW-8 deposed that on 16.2.2015 he was posted at Tezpur 

Medical College and Hospital as register of Surgery and on that day at about 

9:10 PM he examined one Saptarshi Deka and found the following: 

i. Lacerated wound over the upper lip, root nose and right 

zygomatic region. 

ii. Restricted mouth opening. 

iii. Tenderness over right angle of mandible. 

iv. Avulsed tooth (Rt) 22. 

v. Fractured(mobile)-11, 21. 

Ext.12 is the medical report issued by him and Ext.12(1) is his 

signature. According to him the nature of injury sustained was grievous, 

caused by blunt object. 

20.  During cross-examination he stated that there is no mention in his report as 

well as in the record who escorted the injured. There is also no mention in 

his report whether after his examination he advised him to get admitted or 

released. He further admitted having not mentioned in his report whether the 

fraction of teeth was of upper jaw or lower jaw.  

21.  I have minutely scrutinized the evidence of the prosecution witnesses and 

the stand taken by the defence while cross-examining them. The entire 

materials available clearly established the fact that the accused driver drove 

the offending vehicle on the alleged day. It is also established that as a result 

of the accident Mithinga Boro and Satyarshi Deka sustained grievous injuries. 
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Their vehicles were also damaged badly in the accident. Moreover, Mithinga 

Boro died due to injuries sustained in the accident. However, none of the 

independent witnesses stated anything from which it can be perceived that 

the accident was due to fault of the accused. Most interestingly, though there 

were ample opportunity on the part of the investigating officer to collect 

evidence of eye witnesses but he did not do so. All the four independent 

witnesses from PW-1 to PW-4 could not throw any light into the factum of 

the incident just before the accident. PW-1 and PW-2, who are the father and 

brother of the deceased, respectively were not present at the place of 

occurrence. On the other hand evidence of PW-3 and PW-4 are simply 

hearsay evidence and this kind of evidence doesn’t have any evidentiary 

value in the eye of law. Thus, it is observed that the evidence of all the four 

independent witnesses are worthless in order to come to a conclusion that 

the accident took place due to fault of the accused driver. 

22.  As already pointed above the evidence of the independent witnesses 

corroborates the fact of an accident taking place where the offending vehicle 

was involved. It has also been proved by the evidence of those witnesses 

that due to the accident the rider of Scooty namely Mithinga Boro succumbed 

to death and the other sustained grievous injury. Their evidence also proves 

the fact that in the accident the Scooty and the motorcycle were damaged. 

The evidence of the aforesaid witnesses were corroborated by the evidence 

of PW-5 to PW-8 only to the effect that the accident took place and 

consequently both the two wheelers were damaged and the riders also 

sustained grievous injuries. However, their evidence cannot throw any light 

into the cause of the accident. The evidence of the prosecution witnesses is 

not sufficient to prove the fact that the accused driver had been driving the 

offending vehicle in a manner so rashly or negligently. Therefore, sufficient 

doubt is there regarding the veracity of the prosecution story. 

23.  In view of above discussion I have come to a conclusion that the prosecution 

has miserably failed to establish the fact that the accused driver drove the 

offending vehicle rashly and negligently on the alleged day. Therefore, he 

cannot be held guilty of any offence U/S-279 of IPC. Since, the other alleged 

offences against him stands firm on proof of offence U/S-279 of IPC, 

therefore, due to failure on the part of the prosecution to prove the offence 
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under this section of law, he cannot be held guilty of offence U/S-

338/304A/427 of IPC as well. Consequently, he is liable to be acquitted from 

this case on the ground of benefit of doubt. 

24.  Accordingly, the accused is acquitted from this case and set at liberty 

forthwith on the ground of benefit of doubt. His bailor is also discharged from 

further liabilities in this case. However, the bail bond shall remain in force for 

the next six months from today in view of the spirit of Section-437 A of CrPC.   

25.  The I/O of the case is directed to dispose of the seized articles in due course 

as per law. 

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 7th day 

of October, 2016 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Kiron Boro-----------------PW-1 

ii. Sri Dipjyoti Boro--------------PW-2 

iii. Sri Anthony Beck-------------PW-3 

iv. Sri Amrit Tigga---------------PW-4 

v. Sri Gonesh Sonowal---------PW-5 

vi. S.I. Dipak Das----------------PW-6 

vii. S.I. Mantu Kr. Deka---------PW-7 

viii. Dr. Kumud Lal Borah--------PW-8 

2. DEFENCE WITNESSES:--NIL-- 

3. PROSECUTION EXHIBITS: 

i. Ext.1------------FIR 

ii. Ext.1(1)--------Signature of PW-1 in Ext.1 

iii. Ext.2-----------Seizure list 

iv. Ext.2(1)-------Signature of PW-2 in Ext.2 

v. Ext.2(2)-------Signature of PW-3 in Ext.2 

vi. Ext.3----------MVI report 

vii. Ext.3(1)-------Signature of PW-5 in Ext.3 

viii.Ext.4-----------MVI report 

       ix.Ext.4(1)-------Signature of PW-5 in Ext.4 
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       x.Ext.3-----------Bail bond of accused (wrongly marked) 

        xi.Ext.3(1)------Signature of PW-6 in Ext.3(wrongly marked) 

     xii.Ext.4------------P.M. report(wrongly marked) 

      xiii.Ext.5, 6 & 7—Zimma namas 

     xiv. Ext.8-----------Charge sheet 

     xv.Ext.8(1)---------Signature of PW-6 in Ext.8 

     xvi.Ext.9, 10 & 11—Zimma namas(wrongly marked) 

    xvii.Ext.9(1), Ext.10(1) and Ext.11(1)—Signature of PW-7 in Ext.9, 10 and 11.  

   xviii.Ext.12-------------Medical report 

   xix. Ext.12(1)----------Signature of PW-8 in Ext.12 

4. DEFENCE EXHIBITS:--NIL---  

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


